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Dear Mr. Caton:

Pursuant to section 1.1206(a) (2) of the Commission's
rUles, the undersigned hereby submits an original and one
copy of this letter regarding a permitted ~ parte
presentation to Commission personnel.

On November 3, 1994, Lawrence W. Secrest, III of this
firm, Ellen Schned of Viacom International Inc., and Judith
McHale of Discovery Communications, Inc. met with Jill
Luckett to discuss program access issues. The discussion
related to matters raised in Viacom and Discovery's pleadings
in Docket No. 92-265. In addition, a copy of the attached
material was presented to her. This presentation occurred
prior to the release of the Commission's November 10, 1994
meeting agenda.

Kindly direct any questions regarding this matter to the
undersigned.

Respectfully submitted,

I "--c-'/ i'p:?!!::p'~-R:/). jo;~1f(,£1(
way~J D: Johnsen

WDJ: 1mb

cc: Jill Luckett
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Legal Authority

outline on Remedies Issue

a.

b.

RECEIVED
INO" -.~ J~

FEDERALCOAfllMtAf(M~~
~OFIECAETM!rf,· . c/ll12D

FCC does not have inherent power to impose. NOV"J bJ~
damages/attorney fees ~~~,~

~~~628(e) does not grant such power ~R~~~N~~
- (e) (1) ("appropriate remedies, including ... ) ... '·'f ./

where specific terms follow a general one, the
scope of the provision should be read to include
items "similar" to those enumerated or those of
lesser magnitude. Sutherland Stat Const (5th Ed),
SS47.17 and 47.19.

-(e) (2) ("ADDITIONAL REMEDIES") would be surplusage
if appropriate remedies already included all
remedies of any character or magnitude

-SS 206 and 207 damage provisions relate only to
common carriers. Cable is not deemed to be common
carriage.

Policy

a. Damages generally not available in mass media
cases.

b. Even in important areas such as EEO, enforcement is
generally remedial in nature.

c. In the case of the "program access rUle," a
remedial approach is especially appropriate

rules intended to grant flexibility.

criteria identifying permitted activities are
general -- law iri the area not fully
developed.

parties are called upon to make good faith
jUdgments -- should not be SUbject to huge
damage awards where they acted in good faith.

d. Availability of forfeitures plus parties concern
for good reputation at FCC provides adequate
assurance of compliance.
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Southwest Areu Pension & Health &
Walfare Funds v. C.J. Rogers Transp.
Co.544 F Supp 308 (SO Mich 1982).

ConnecticQt. StatAl v. Roque. 190
Conn 143. 460 A2d 26 (1983).

Hawaii. Kam v. Noh. 70 Hawaii
321. 770 P2d 414 (1989).

:-;ew JerMY. Falcone v. Brank,r.
135 NJ Super 137, 342 A2d 875 (1975).

Penuylvuia. Commonwealth Y.

MacDonald. 4~ Pa 435, 347 A2d 290
(1975l.

Rhode Ialaad. The word •educa­
tion' is read in lirht of the leu compre­
hensive ide••public education.' Mem·
bers of Jamestown School Committee v.
Schmidt. 405 A2d 16 (RI 1979).

Vi reini.. KonlberJ v. Virtinia
Real EstatAl Commiaaion, 212 Va 237,
183 SE2d 170 (1971).

See ch 51.

STATCTORY CONSTRUCTION

,llowa. Fleur de Lis Motor Inns.
Inc. v. Bair. 301 NW2d 685 (lowa
1981).

LOQi.iana. State v. Arkansas
Louisiana Gu Co.. 227 La 179. 78 So
2d 825 (1955).

Utah. In. re Oilconnection of Cer­
tain Territory from Hirhland City. 668
P2d 540' (Utah 1983).

"United Sta&ell. Kifer v. Liberty
Mut. Inl. Co., 777 F2d 1325 (CAS
1986).

MarylaJad. Supervisor of ..........
menta of Baltimore City v. Chue AsIa·
data. 306 Md 568. 510 A2d 568 (1986).

Tes... Boriack v. Boriack. 541
SW2d 237 (Tu Civ App 1976).

Vir,inia. Board of Sup'rs of
Albemarle County v. Marshall. 215 Va
756. 214 SE2d 146 (1975).

§47.17. Ejudem ,enert..

A variation of the maxim of noscitur a sociis is ejusdem
generis. 1 Where general words follow specific worda2 in a statu­
tory enumeration. the general worda are construed to embrace only
objects similar in nature to those objects enumerated by the pre­
ceding specific worda. 3 Where the opposite sequence is found. i.e..
specific words followin eneral ones the doctrine is' .
ca e. an restri~~~plicationof the~eral term to thing that
are similal' tothose enumerated.' Ejusdem generia hu been called
a common dratting teelU1ique designed to save the legislature from
spelling out in advance every contingency in which the statute
could apply.s

The application of the maxim baa been wide and varied. For
example, a statutory list of particular caUlel for diamiual of teach­
ers wu found to embody a principle of relevance to ability to
perform satisfactorily the functions of a teacher, which principle
applied to limit the meaning of the catchall phrue "other due and
sufficient cause" which followed the list.' The term 'other materi­
als" in a statute granting the Department of Conservation author­
ity to sell "gravel. sand. earth or other material" from state-owned
land could only be interpreted to include materials of the same

188



r:-.rTRlr-iSIC AIDS 147.17

general type and the phrase does not include commercial timber
harvested on state parkland. 7 Since the words· sell· and' give· are
more specific than •otherwise supply,· the latter words should be
construed to embrace meanings similar in nature to •sell" and
'give" rather than a different and much broader meaning.' Since
the list of permissible activities in the statute included social, civic
and recreational meetings and entertainments, which could mean
activities that involve group interaction, emotional release, partici­
pation of a portion of the community and character building,
neither religious education nor religious services would be pre·
cluded. t When the term "costs" is followed by the explanation
·whether in the form of insurance premiums or otherwise," it is
clear that .costs· refer only to the various kinds of medical costs
and does not describe an unlimited period of time for incurring
various costs. 10

The doctrine of ejusdem generia is an attempt to reconcile an
incompatibility between specific and general worda '1 so that all
words in a statute and other legal instruments12 can be given
effect. all parts of a statute can be construed together and no words
will be superfluous. '3 If the general worda are given their full and
natural meaning, they would include the objects designated by the
specific words, making the latter superfluous.1• If, on the other
hand. the series of specific worda is given its full and natural
meaning, the general words are partially redundant. The rule
"accomplishes the purpose of giving effect to both the particular
and the general words, by treating the particular worda as indicat­
ing the class, and the general words as extending the provisions of
the statute to everything embraced in that class, though not specif·
ically named by the particular worda.• "

The resolution of this conflict by allowing the specific words to
identify the class and by restricting the meaning of general words
to things within the class is justified on the ground that had the
legislature intended the general words to be used in their
unrestricted sense, it would have made no mention of the particular
worda.'·

The doctrine of ejusdem generia haa been said to be •especially
applicable to penal statutes. -11 It must be remembered that where
there is no inconsistency between specific factors and those based
on general statutory language ejusdem ,eneria does not apply."
~eaning literally, ·of the same kind: The doctrine, often called
Lord Tenterden'g Rule, is of ancient vintage, going back to Arch·
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§4 i .19, - :'Ytatters of degree.

One of the more common applications of ejusdem generis IS

that wh~re ;;eneral words are :;ubiolr~~d~ to specific words, the gen-
eral words will not include any objec~~~ss~uperior_lo that
desigrllited by the specific words. 1 The general term is construed to
embrace only those objects said by the court to be of equal or
inferior rank to those enumerated. 2 For example, frequent refer­
ences are encountered to an early English case holding that a 1571
Act of Parliament which applied to colleges, deans and chapters,
parsons, vicars "and others having spiritual promotions" did not
apply to bishops because they stood higher in the clerical hierarchy
than those mentioned. 3 A statute applying to "copper, brass, pew­
ter and tin and all other metals not enumerated" was inapplicable
to gold and silver, they being of a superior kind." A provision
relating to agreements not to file liens not applicable to main
contractor where enumeration was "any subcontractor material
man or other person." 5 Under a statute prohibiting breaking into a
., coin operated box" a bus fare box did not come under the enumer­
ated terma.'

The human mind generally enumerates things in descending
order.? In case of any doubt, therefore. it is assumed that things of
a higher order are named at the beginning of an enumeration. If not
so named they are intended to be excluded from the statute.'

Where the specification of those objects classed as inferior is
exhaustive and general words are added, then objects of a superior
nature are embraced within the meaning of the general words in
order to prevent their rejection as surplusage.t

'UDited Statee. Maier v. Patter­
son. 511 F Supp 436 (ED Pa 1981).

New Ham~hire.Merrill v. Great
Bay Dilpoaal Service, Inc., 125 NH 540,
4804 A2d 1101 (19804).

zUDited Statee. Fourco Glua Co.
v, Tranamirra Producta Corp., 353 US
222, 1 L Ed 2d 786, 77 S Ct 787 (1957);
Hodpon v. Mountain 8£ Gulf Oil Co.,
297 F 269 (DC Wyo 1924) (right of a
colocator of a mining claim is superior
to right by ·leue. contract or
otherwi.le') .

Alabama. Alabama adheres to the
rule. Nathan Rodcen Conat. Co. v, City
of Saraland, Alabama. 670 F2d 16 (CAS
1982).

Wt.ola. Woodworth v. Paine',

Adm'n, 1 Breese (1 Ill) 374 (1830); Hall
v, Byrne, 1 Scam (2 Ill) 140 (1834)
(mortiAle not included within statute
providin, for plea of want or failure of
conaideration in action upon •any nota,
bond. bill. or other inltrument in writ·
in, for the payment of money or prop·
erty'); Ambler v, Whipple, 139 III 311.
28 NE 841 (1891) (judcment not
included in statute of limitation u to
'bonda, promiuory notel. billl of
exchan,e. written I...... written con·
traeu. or other evidence of indebted·
neta in writin,'); Bullman v. City of
Chicago, 367 III 217 NE2d 961 (1937)
(dealer in secondhand vehicl.. not
included in statute authorizinl city to
to and liceDle deaIerI in junk. rap aDd
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Sec. 628 COMMUNICATIONS ACT OF 1934 196

(e) REMEDIES FOR VIOLATIONS.-
(1) REMEDIES AUTHORIZED.-Upon completion of such aclju­

dieatory proceeding, the Commission shall have the power to
order appropriate remedies, including, if necessary, the power
to establish prices, terms. and conditions of sale of program­
ming to the aggrieved multichannel video programming dis­
tributor.

(2) ADDITIONAL REMEDlES.-The remedies provided in
paragraph (1) are in addition to and not in lieu of the remedies
available under title V or any other provision of this Act.

•



LIABILITY OF CARRIERS FOR DAMAGES

SEC. 206. (47 U.S.C. 2(6) In cue any common carrier shall do,
or cause or permit to be done, any act, matter, or thing in this Act
prohibited or declared to be unlawful, or shall omit to do any act,
matter, or thing in this Act required to be done, such common car­
rier shall be liable to the person or persona injured thereby for the
full amount of damages sustained in conaequence of any such viola­
tion of the provisions of this Act, together with a reuonable coun­
sel or attorney's fee, to be fixed by the court in every case of recov­
ery, which attorneys fee shall be taxed and collected 88 part of the
costs in the C88e.

RECOVERY OF DAMAGES

SEC. 207. (47 U.S.C. 207J Any penon claiming to be damaged
by any common carrier subject to the proviaiOl18 of this Act may ei­
ther make complaint to the Commiaaion 88 hereinafter provided
for, or may bring suit for the recovery of the damages for which
such common carrier may be liable under the provisiona of this Act,
in any district court of the United State. of competent jurisdiction;
but such person shall not have the right to pUJ'8ue both such rem­
edies.

ORDERS FOR PAYMENT OF MONEY

SEC. 209. [47 U.S.C. 209] If, after hearing on !' complaint! the
Commiuion shall determine that any~compl~t IS entitled
to an award of dam... under the PlOV1S10118 of this Act, the Com­
miuion shall make an order directing the carrier to Ilay to the
complainant the sum to which he is entitled on or before a day
named.



147 COMMUNICATlONS ACT OF 1934 Sec. 503

FORFEITURES IN CASES OF REBATES AND OFFSETS

SEC. 503.. (47 U.S.C. 503] (a) Any person who shall deliver
messages for mterstate or. foreign trlU18mission to any carrier, or
~or whom as sender or receiver, any such carrier shall transmit any
~terstate or foreign wire or radio communication, who shall know­
mgly by employee, agent, officer, or otherwise, directly or indi­
rectly, by or through any means or device whatsoever, receive or
accept from s':lch c~mmon carrier any sum of money or any other
valuable conSideration as a rebate or offset against the regular
charges for transmission of such messages as fixed by the sched.
ules of charges provided for in this Act, shall in addition to any
other penalty provided by this Act forfeit to the United States a
sum of money three times the amount of money so received or ac­
cepted and three times the value of any other consideration so re­
ceived or accepted, to be ascertained by the trial court; and in the
trial of said action all such rebates or other considerations so re­
ceived or accepted for a period of six years prior to the commence.
ment of the action, may be included therein, and the amount recov­
ered shall be three times the total amount of money, or three times
the total value of such consideration, so received or accepted, or
both, as the case may be.

(b)(1) Any person who is determined by the Commission, in ac­
cordance with paragraph (3) or (4) of this subsection, to have-

(A) willfully or repeatedly failed to comply substantially
with the terms and conditions of any license, permit, certifi­
cate, or other instrument or authorization issued by the Com­
mission;

(B) willfully or repeatedly failed to comply with any of the
provisions of this Act or of any rule, regulation, or order issued
by the Commission under this Act or under any treaty, conven­
tion, or other agreement to which the United States is a party
and which is binding upon the United States;

(C) violated any provision of section 317(c) or 508(a) of this
Act; or

(0) violated any provision of section 1304, 1343, or 1464 of
title 18, United States Code;

shall be liable to the United States for a forfeiture penalty. A for­
feiture penalty under this subsection shall be in addition to any
other penalty provided for by this Act; except that this subsection
shall not apply to any conduct which is subject to forfeiture under
title II, part II or III of title III, or section 506 of this Act.

(2)(A) If the violator is (i) a broadcast station licensee or per­
mittee, (ii) a cable television operator, or (iii) an applicant for any
broadcast or cable television operator license, permit, certificate, or
other instrument or authorization issued by the Commission, the
amount of any forfeiture penalty determined under this section
shall not exceed $25,000 for each violation or each day of a continu­
ing violation, except that the amount assessed for any continuing
violation shall not exceed a total of $250,000 for any single act or
failure to act described in paragraph (1) of this subsection.

(B) If the violator is a common carrier subject to the provisions
of this Act or an applicant for any common carrier license, permit,
certificate, or other instrument of authorization issued by the Com­
mission, the amount of any forfeiture penalty determined under
this subsection shall not exceed $100,000 for each violation or each
day of a continuing violation, except that the amount assessed for
any continuing violation shall not ex~eed ~ total of $1,000,000 fC?r
any single act or failure to act descnbed 10 paragraph (1) of this
subsection.

(C) In any case not covered in subparagraph (A~ or (B), ~e
amount of any forfeiture penalty determ10ed under thiS subsection
shall not exceed $10,000 for each violation or each day of a continu­
ing violation, except that the amount assessed for any. continuing
violation shall not exceed a total of $75,000 for any smgle act ot'
failure to act described in paragraph (1) of this subsection.



10) The amount.of suc~ forfeiture penalty shaH be assessed by
the CommissIOn, or Its de~lgnee, by wntten notice. In determining
~he amount of such a forfeiture penalty, the Commission or its des­
Ignee shall take. mt~ account the nature, circumstances, extent, and
gravIty o~ ~he VlolatI.on and, wi~h respect to the violator, the degree
of culpablhtj, an~ hl~tory of pnor offenses, ability to pay, and such
other matters as JustIce may require.

(3l(A) At t~e discre~ion of the Commission, a forfeiture penalty
may be determmed a~amst a pers~n under this subsection after no­
tIce and an .opportU~lty for a heanng before the Commission or an
admmlstra~lve law Judge thereof in accord~ce with section 554 of
title 5, Umted States Code. Any person agamst whom a forfeiture
penalty is determined under this paragraph may obtain review
thereof pursuant to section 402(a).

(B) If any J)erson fails to pay an 888e8sment of a forfeiture pen­
:lIty determine<l under subparagraph (A) of this paragraph, after it
h88 become a final and unappealable order or after the appropriate
court h88 entered final judgment in favor of the Commission the
Commission shall refer the matter to the Attorney General of the
United States, who shall recover the amount usessed in any ap­
propriate district court of the United States. In such action, the va­
lidity and appropriatene88 of the final order imposing the forfeiture
penalty shall not be subject to review.

(4) Except 88 provided in paragraph (3) of this subsection, no
forfeiture penalty shall be imposed under this subsection against
any person unless and until-

(A) the Commi88ion issues a notice of apparent liability, in
writing, with res~ to such person;

(B) such notice haa been received by such person, or until
the Commission haa sent such notice to the last known address
of such person, by repstered or certified mail; and

(C) such person IS granted an opportunity to show, in writ­
ing, within such re8lOnable period of time 88 the Commission
prescribes by rule or regulation, why no such forfeiture penalty
should be impoeed.

Such a notice shall (i) identify each specific provision, term, and
condition of any Act, rule, regulation, order, treaty, convention, or
other agreement, licenJe, permit, certificate, instrument, or author­
ization which such person apparently violated or with which such
person ap~nt1y failed to comply; (ll) set forth the nature of the
act or om188ion charpd spinet such person and the facts upon
which such chanre is~ and (iii) state the date on which such
conduct occurred. Any foneiture penalty determined under this
paragraph shall be recoverable pursuant to section 504(a) of this
Act.

(5) No forfeiture liability shall be determined under this sub­
section against any pel'lOl1, if lUch person doea not hold a license,
permit, certitlcate, or other authorization i88ued by the Commis­
lion, and if such person is not an applicant for a license, permit,
certificate, or other authorization issued by the Commillion, un­
le88, prior to the notice~ by pm:agraph (3) of this subsectio.n
or the notice of apparent habllity reqwred by paragraph (4) of this
subsection, such person (A) is sent a citation of the violation
charged; (B) is ginn a reasonable opportunity for a personal inter­
view with an official of the Commission, at the field office of the
Commission which is nearest to such person's place of residence;
and (C) subs~ently engages in conduct of the type described in
such citation. The provisions of this paragraph -shall not apply,
however, if the person involved is engaging in activities for which
a license, permit, certificate, or other authorization is ~uired, C?r
is a cable television system operator, if th~ person. m,:olved. IS
transmitting on frequencies 88S1gned for use m a servtce m which
individual station operation is authorized by rule pursuant to sec­
tion 307(e) or in the case of violations of section 303(q), if the per­
son involv~ is a nonlicensee tower owner who has previously re­
ceived notice of the obligations imposed by section 303(q) from the



Commission or the permittee or licensee who uses that tower.
Whenever the requirements of this paragraph are satisfied with reo
spect to a paricular person, such person shall not be entitled to re­
ceive any additional citation of the violation charged, with respect
to any conduct of the type described in the citation sent under this
paragraph.

(6) No forfeiture penalty shall be determined or imposed
against any person under this subsection if-

(A) such person holds a bre: . ~'I\.I" m"u.,t: l~sued

under title III of this Act and if the violation charged
occurred-

(i) more than 1 year prior to the date of issuance of
the required notice or notice of apparent liability; or

(ii) prior to the date of commencement of tne current
term of such license,

whichever is earlier; or
(B) such person does not hold a broadcast station license

issued under title III of this Act and if the violation charged
occurred more than 1 year prior to the date of issuance of the
required notice or notice of apparent liability. ­
For purposes of this paragraph. "date of commencement of the
current term of such license" means the date of commencement
of the last term of license for which the licensee has been
granted a license by the Commission. A separate license term
shall not be deemed to have commenced as a result of continu­
ing a license in effect under section 307(c) pending decision on
an application for renewal of the license.


